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Pursuant to Federal Rule of Civil Procedure 65, Plaintiffs Ward Hinger, Kenneth Kirk, and Carl
Ekstrom respectfully move for a preliminary injunction.

With thismotion, Plaintiffshavefiled their verified complaint requesting decl aratory and injunctive
relief, motion to expedite, and motion to consolidate.

In Count 1 of their complaint, Plaintiffs pray that the Court declare Alaska Const. art IV, 88 5 and
8,and AlaskaStat. 88 22.05.080,22.07.070, 22.10.100, and 22.15.170 unconstitutional ontheir face, because
they violate the Equal Protection clause of the Fourteenth Amendment of the United States by denying
Alaska citizens their right to vote. In the alternative, Plaintiffs pray that the Court declare the above
unconstitutional as applied to Plaintiffs.

Because of the unconstitutionality of these provisions of Alaska law, Plaintiffs hereby move this
Court to enjoin Defendants Cannon, Fitzgerald, and M enendez from participating in the process of selecting
and voting for nominees under Alaska Const. art. 1V, 8§ 8 and Alaska Stat. § 22.05.080 for the vacancy
created by the impending retirement of Justice Robert L. Eastaugh from the Alaska Supreme Court, which
retirement becomes effective November 2, 2009. Plaintiffsrespectfully request that thisinjunctiverelief be
granted as soon as possible, or at least before the Alaska Judicial Council meets to make their nominations
for the position. The earliest this meeting could take placeis 90 days before November 2, 2009. Alaska Stat.
§ 22.05.080(b). The Council has closed the application period and has begun to review and investigate the
applications.

Plaintiffs further hereby move this Court to enjoin Defendants Chief Justice, Clarke, Thompkins-
Miller, and Williams from observing the four or more concurrence requirement in Alaska Const. art. IV, 8
8, on the grounds that it is not severable from the unconstitutional aspects of that section because the
remaining four members of the Council cannot be expected to proceed and act unanimoudly.

Plaintiffs submit they have established likelihood of success on the merits. In the absence of

injunctive relief, Plaintiffs will be irreparably harmed because of the inequality inherent in the Alaska
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Judicial Selection Plan. Furthermore, the balance of equitiesisin Plaintiffs’ favor and aninjunctionisinthe
public interest. Winter v. Natural Res. Def. Council, Inc., 129 S. Ct. 365, 374-75 (2008).
Introduction

This case presents aconstitutional challenge tothe provisions of Alaska’ s constitution and statutes
that comprise the system by which Alaska selects justices and judgesto fill vacancies on its courts. Alaska
Const. art. 1V, 88 5 and 8, Alaska Stat. 88 08.08.050, 08.08.070, 22.05.080, 22.07.070, 22.10.100, and
22.15.170.

PlaintiffsfilethisMotionfor Preliminary Injunctionwith their V erified Complaint, which seeksboth
declaratory and injunctive relief. Specifically, Plaintiffs claim that the above constitutional sections and
statutes deny them equal protection as required by the United States Constitution. According to the Alaska
Judicial Selection Plan, the Board of Governors of the Alaska Bar Association appoints three of the seven
members of the Alaska Judicid Council, who, in turn, nominate judgesto Alaska' s courts. A three-quarters
supermajority of the Board of Governors is elected exclusively by the members of the Alaska Bar
Assaciation. Therefore, Alaska has functionally restricted the sdection of three of the members of the
Judicial Council to an election in which only attorneys may vote.

Under the Equal Protection Clause of the Fourteenth Amendment to the United States Constitution,
votershavea“ constitutiona right to votein el ectionswithout having[their] votewrongfully denied, debased
or diluted.” Hadley v. Junior College Dist. of Metro. Kansas City, 397 U.S. 50, 52 (1970). Alaska must
justify the method it has devised for the selection of the three bar members of the Judicial Council because
itexcludesall but acertain group from havingavoicein that selection. Kramer v. Union Free School District
No. 15, 395 U.S. 621, 626 (1969). Alaska has entrusted the selection of three members of its Judicial
Council, who select those who will fill vacancies on Alaska' s courts, to abody that isvirtuadly exclusively
elected by asingle profession. Thisrestriction is subject to strict scrutiny under the Fourteenth Amendment

because it makes a classification involving the fundamental right to vote. Id. Furthermore, the selection of
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judgesis not “far removed from normal governmental activities’ and does not “disproportionately affect”
attorneys as a group such that the selection of three of the members of the Judicial Council can be
legitimately controlled by an election restricted exclusively to attorneys. Hadley, 397 U.S. at 56.

Plaintiffs respectfully request that this Court enjoin Defendants Cannon, Fitzgerald, and Menendez
from exercising any powers and duties given to them under Alaska Const. art. 1V, 88 5 and 8, and Alaska
Stat. 88 22.05.080 with respect to the process of reviewing applications and nominating candidatestofill the
impending vacancy created by the retirement of Justice Robert L. Eastaugh on November 2, 2009. Plaintiffs
request no relief with respect to, nor do they challenge, Defendants other powers and duties under Alaska
Const. art. 1V, 8 9. Plaintiffsrequest that Defendants Chief Justice, Clarke, Thompkins-Miller, and Williams
be enjoined from observing the four or more concurrence requirement in Alaska Const. art. IV, 8 8, onthe
groundsthat it is not severabl e from the unconstitutional aspectsof that section because the remaining four
members of the Council cannot be expected to proceed and act unanimously.

Facts

Thiscaseinvolvesthesystem adopted by Alaskafor the nomination and appointment of justicesand
judgesto its courts. According to thissystem, hereinafter referred to as the Alaska Judicial Plan (“Judicial
Plan” or “Plan”), abody called the Alaska Judicial Council (“Judicial Council” or “Council”) has the sole
authority to review applicants and nominate candidates for judicial vacancies. The Governor then must
choosefrom among the Judicial Council’s nomineeswhen making judicial appointments. Alaska Const. art.
1V, 85. Thisplanisestablished inthe Alaska constitution andis usedto fill vacancies on the supreme court,
superior court, court of appeals, and district courts. Id.; Alaska Stat. 88 22.05.080, 22.07.070, 22.10.100,
22.15.170.

In Alaska, ajustice or judge may voluntarily retireat any timeby filing anotice of that intentionwith
the Governor. Alaska Stat. § 22.25.010(d). Once such an impending vacancy is announced, the Alaska

Judicial Council begins the process of seeking applications for the position. Alaska Judicial Council,
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Procedures for Nominating Judicial Candidates [|.A.1. (2007), available at
http://www.gj c.state.ak. us/sel ection/Procedures/ Sel ectionProcedures7-24-07. pdf; see AlaskaConst. art. 1V,
88 (“Thejudicia council shall act . . . according to ruleswhich it adopts.”). After soliciting and reviewing
applications, conducting interviews, and discussing the candidates, the Council meets to vote for the
candidates who will be sent to the Governor as nominees. See Procedures for Nominating Judicial
Candidates. Any action of the Council requiresthe concurrence of four or more members. See Alaska Const.
at. 1V, §8.

Oneof the persons nominated by aconcurrence of the Council will be confirmed asajusticeor judge
in Alaska, becausethe Governor must sel ect one of these nomineesfor the vacant position. See Alaska Const.
art. 1V, 8 5. The nominations cannot be rejected by the Governor or the Legislature of Alaska. The Governor
must appoint one of thesenomi neeswithin45 days of receivingthe nominations. Alaska Stet. § 22.05.080(a).
Whenanimpendingvacancy iscreated by animpending retirement, the Council may meet to select nominees
and submit the nominations to the governor at any time within the 90-day period prior to the effective date
of the vacancy. Alaska Stat. § 22.05.080(b).

The composition of the Judicial Council is set forth in the Alaska Constitution:

The judicial council shall consist of seven members. Three attorney members shall be

appointed for six-year terms by the governing body of the organized stete bar. Three non-

attorney members shal be appointed for six-year terms by the governor subject to
confirmation by amajority of the members of the legislature in joint session. Vacancies

shall befilled for the unexpired termin like manner. A ppointments shall be madewith due

consideration to area representation and without regard to political affiliation. The chief

justice of the supreme court shall be ex-officio the seventh member and chairman of the

judicia council. No member of thejudicial council, except the chief justice, may hold any

other office or paosition of profit under the United States or the State.

Alaska Consgt. art. 1V, § 8.
Therefore, according to the Plan, the Alaska Bar Association (“Alaska Bar” or “Bar”) exercises a

controllinginterest over thesel ection of justicesandjudges. The AlaskaBar isaninstrumentality of the State

created by statute. Alaska Stat. § 08.08.010. All attorneyslicensed in the State of Alaska must be members
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of thisassociation. Id. 8 08.08.020. As provided for in Art. 1V, 8 8, three members of the Judicial Council,
Defendants Cannon, Fitzgerald, and Menendez, are appointed to the Council by the Board of Governors of
the AlaskaBar. AlaskaStat. § 08.08.020. These members are appointed by amajority consensusof the Board
of Governors, without any confirmation by the Legislature or the Governor. Id.

The Board of Governors, inturn, is composed of twelve members. See Alaska Stat. § 08.08.040(b).
Nine of these board members are elected exclusively by the attorneysin Alaska, while the remaining three
are appointed by the Governor. Id. 88 08.08.040, 08.08.050(a). Thus, only members of the AlaskaBar, that
is, the licenced attorneysin the state, may vote for a three-quarters supermajority of the body that in turn
appoints three of the members of the Judicid Council. /d. And at al times, a controlling majority of the
members of the Council are members of the Bar. See Alaska Const. art. 1V, 8 8 (setting forth three attorney
members appointed by the Bar and the Chief Justice).

TheAlaskaJudicial Council announced animpendingvacancy onthe Alaskasupremecourt on April
15, 2009. Justice Robert L. Eastaugh will be retiring from his position effective November 2, 2009. The
Council began accepting applicationstofill the position on April 15, 2009, which application period closed
on May 28, 2009. The applications are then reviewed and the applicants investigated according to the
procedures adopted by the Council. See Alaska Judicial Council, Procedures for Nominating Judicial
Candidates (2007). Shortly after the applications have been received and reviewed, the Council will
announcethe schedul ed date for voting on the nominees and sending thenominati onsto the governor. A date
will then be set for the public interviews, hearing, and vote for the nominees that will be forwarded to the
Governor. Those applicantswho recei vefour or morevotesfromthe Members of the Council are nominated
and their names forwarded to the Governor for consideration. The earliest date that the public hearing and

vote could be hed is 90 days before November 2, 2009.
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Argument

Plaintiffs satisfy the requirements for a preliminary injunction. A plaintiff seeking a preliminary
injunction must establish that heis (1) likely to succeed on the merits; (2) likely to suffer irreparable harm
in the absence of preliminary injunctive relief; (3) that the balance of equitiestipsin hisfavor; and (4) that
aninjunctionisinthe publicinterest. Winter v. Natural Res. Def. Council, Inc., 129 S. Ct. 365, 374 (2008).
A preliminary injunctioniswarrantedin thiscase. Plaintiffs arelikely tosucceedin showingthat the method
by whichthethree Attorney Members of the Alaska Judicial Council cannot survivestrict scrutiny. Plaintiffs
will suffer irreparable harmif injunctiverelief isnot granted and the current impending vacancy is permitted
to be filled by means of an uncondtitutional process. There will be no harm to the rights of Defendants
because the four constitutionally selected Council members may proceed and the three Attorney Members
were unconstitutionally selected, while Plaintiffs stand to have their Equal Protection rights violated by the
continuanceof thisnomination process. And aninjunctionisinthe publicinterest becauseall Alaskacitizens
are substantially interested in and affected by the appointment of justices and judges in Alaska, while the
current Judicial Plan denies them an equal voicein selecting who the justices and judges will be.

I. Plaintiffs Are Likely to Succeed on the Merits.

Plaintiffsarelikely to succeed on the merits because the Alaska Judicial Selection Plan deprivesthe
citizens of Alaskaequal participaion in the selection of their state officids. “ Undeniably the Constitution
of the United States protectsthe right of all qualified citizensto vote, in state elections as well as federal
elections.” Reynolds v. Sims, 377 U.S. 533, 554 (1964). The Fourteenth Amendment to the United States
Constitution assures that this fundamental right to vote may not be“wrongfully denied, debased or diluted.”
Hadley v. Junior College District of Metropolitan Kansas City, 397 U.S. 50, 52 (1970).

Butin Alaska only members of the Bar Association are permitted avotein selecting three members
of the Alaska Judicial Council, which hasthe exclusive power to nominate state court justices and judges.

Thus, Plaintiff Ward Hinger, who isnot amember of the AlaskaBar, isexcluded fromhaving anequal voice
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in the composition of hisstate judiciary. Similarly, Plaintiff Kenneth Kirk, who has been an applicant for
state judicial vacancies in Alaska in the past, and would in the future but for the fact that his applications
have been and would be reviewed and considered by a Council that doesnot equally represent the peopl e of
Alaska. Finally, Plaintiff Carl Ekstrom, whoisanon-attorney member of the AlaskaBar Board of Governors,
is excluded from having an equal voice in the composition of his state judiciary and his vote on the Board
is diluted by the bar members who are elected exclusively by attorneys.

Asset out below, theAlaskaJdudicial Selection Plan’ s* unjustified discrimination in determiningwho
may participate in political affairs [and] in the selection of public officials undermines the legitimacy of
representative government.” Kramer v. Union Free School District No. 15,395 U.S. 621, 626 (1969). While
camouflaged behind layers of entities, the Planisno different than if Alaskaheld direct electionsfor justices
and judges, but permitted only Alaska Bar membersto vote or gave their votes greater weight.

A. When All Citizens Are Affected by a Government Office, the Election of the
Office Cannot be Restricted to a Certain Group of Citizens.

1. Equal Protection Requires Equal Voting

The Fourteenth Amendment to the United States Constitution provides that, “No State shall make
or enforce any law which shall . . . deny to any person within its jurisdiction the equal protection of the
laws.” U.S. Const. amend X1V, 8§ 1. The Equal Protection Clause guarantees qualified citizensthe “right to
vote in elections without having [their] vote wrongfully denied, debased or diluted.” Hadley v. Junior
College Dist. of Metro. Kansas City, 397 U.S. 50, 52 (1970). This guarantee is not limited to the federal
government, but “undeniably .. . protectsthe right of all qualified citizensto vote, in state elections as well
asfederal elections.” Reynolds v. Sims, 377 U.S. 533, 554 (1964). Thisisnot to say that all state government
officials must be elected, but rather that all citizens must be given an equal votein all electionswhich reault

in the selection of government officials.
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2. Restrictions on Elections are Subject to Strict Scrutiny.

Whilethe Supreme Court has approved basic residency, age, and citizenship requirementsto vote,
“Ip]resumptively, when dl citizens are affected [by an election], the Constitution does not permit weighted
voting or theexclusion of otherwisequalified citizensfromthefranchise.” Phoenix v. Kolodziejski, 399 U.S.
204, 209 (1970). Accordingly, restrictions on who may vote in an dection that affects public offices are
subject to strict scrutiny. Kramer, 395 U.S. at 626 (“[S]ince theright to exercise thefranchisein afree and
unimpaired manner is preservative of other basic civil and political rights, any alleged infringement of the
right of citizens to vote must be carefully and meticulously scrutinized.”) (citation omitted). Therefore, the
“general presumption of constitutionality afforded state statutes” isnot applicable and the state must instead
demonstratethat the law is narrowly tailored to acompelling state interest. /d. at 627 (“[D] eference usually
given to the judgment of legislators does not extend to decisions concerning which resident citizens may
participate in the election of legislators and other public officials.”).

The Supreme Court has applied strict scrutiny to restrictions on who may participate in an election
that affects public offices because “the right to exercise the franchise in a free and unimpared manner is
preservative of other basic civil and political rights.” Id. at 626. The citizens of a state are subject to the
rulings of the justices and judges of that state, as well as to the laws as interpreted by those justices and
judges. Strict scrutiny is therefore warranted because “unjustified discrimination in determining who may
participate in political affairs [and] in the selection of public officials undermines the legitimacy of
representative government.” Id. Selectively giving a certain group of citizens more electoral influence and
affording the franchise on aselective basis aways poses “the danger of denying some citizens any effective
voice in the governmental affairs which substantially affect their lives.” Id. at 627.

Therefore, a state must demonstrate that the restriction of the franchise is narrowly tailored to
achieve a compelling state interest. /d. at 626. To do so, the state must show that the group granted the

franchiseisdisproportionately interested in and affected by the powersof the government officials, and that
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thisdisproportion is substantial, such that there is a compel ling reason to restrict the franchise to that group.
Cipriano v. City of Houma, 395 U.S. 701, 704 (1969); Kolodziejski, 399 U.S. at 209 (holding that the
differences between theinterest of the included group and theinterests of all citizens must be “ sufficiently
substantial to justify excluding the latter from the franchise.”) The included group cannot merely have a
different interes in the powers of the given government office, rather, their interest must be substantially
greater such that thereis a compelling reason to limit the franchise to that group. Kolodziejski, 399 U.S. at
212 (“[A]lthough ownersof real property haveinterestssomewhat differentfromtheinterestsof nonproperty
ownersin theissuanceof general obligation bonds, thereisno basisfor concluding that nonproperty owners
are substantially less interested in the issuance of these securities than are property owners.”).

Then, in order to ensure that the restriction is narrowly tailored to achieve this compelling interes,
the state must show that all other qudified citizens are not substantially interested in and significantly
affected by the government powers exercised by the official sand that those excluded from voting “arein fact
substantially lessinterested or affected thanthose. . . included.” Cipriano, 395 U.S. at 704. Otherwise, the
state law is not narrowly tailored to meet the compeling government interest.

3. Equal Protection Must Be Maintained Whether the Position is Elected
or Appointed.

Under the United States Constitution, state and federal offices are legitimately filled by means of
el ectionsor through appoi ntments. Kramer, 395 U.S. at 629. But the el ectoral €l ements of the an appointment
system must preserve the equal right to vote. While the appointment of officials may cause the influence of
each voter to be indirect, such a system remains constitutional so long as the official(s) making the
appointment is* el ected consi stent with the commands of the Equal ProtectionClause,” thereby ensuring that
each voter’ sinfluenceisequal to that of other citizens /d. at 627 n.7. Ultimately, each citizen must be given

an equal voice inthe selection of all government officials, no matter how indirect that voice might be.

MOTION FOR PRELIMINARY INJUNCTION 10



Under the federal Constitution, for example, justices and judges are appointed by the President and
confirmed by the Senate. U.S. Const. art 11, § 2. But the President and Senators are selected through an
election in which no qualified citizen’ s vote may bedenied, debased, or diluted. U.S. Const. amend. XVII;
id. art. 11, 81; Hadley, 397 U.S. at 52. Evenif therewereafurther level of appointing power inbetween, such
as if the Constitution had established a committee appointed by the President and Senate, which then
appointed justices and judges, if an election took place anywhere in the systemthat resulted in the selection
of thosejudicia officials, who make up thethird branch of government, that el ection must conform with the
requirements of equd protection. The addition of layers to an appointment system does not change the
Constitutional mandate that an election that ultimately resultsin the selection of government officials must
comport with the Fourteenth Amendment. Kramer, 395 U.S. at 629 (finding that the fact that “the offices
subject to election [could] have been filled through appointment” did not affect the Equal Protection
analysis). “[O]nce thefranchiseis granted to the electorate, lines may not be drawn which are inconsistent
with the Equal Protection Clause.” Id.

4. The United States Supreme Court Has Consistently Overturned Laws
that Restrict the Right to Vote.

(a) Kramer v. Union Free School District No. 15
In Kramer, the Supreme Court struck down a New York law that permitted only landowners (or
lessees) and parents of school children to vote in school district elections. Kramer, at 623. New Y ork had
argued that it had alegitimate interes in “restricting avoice in school mattersto those* directly affected’ by
such decisions.” Id. at 631." The plaintiff-appellant, a resident of the school district, did not own property

or havechildrenenrolled in school and was thereby ineligible to votein school district elections. He argued

! The Supreme Court has noted its skepticism of such agovernment interest stating that such an
interest “cannot lightly be accepted” as “[d]ll to often, lack of a‘substantial interest’ might mean no more
thanadifferentinterest....” Evansv. Cornman, 398 U.S. 419, 422-23 (1970). And of course, even assuming
the validity of such aninterest, a state must still demonstrate that the challenged law is harrowly tailored to
that interest.
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thelaw denied himhisfundamental right to vote and that hewas* substantially interested in and significantly
affected” by the elections as“[a]ll members of the community have an interest in the quality and structure
of public education . ...” Id. at 630.

The Supreme Court agreed and held that the law failed strict scrutiny because, even if the State’s
asserted interest had been valid, the law was “not sufficiently tailored to limiting the franchise to those
‘primarily interested’ in school affairs to justify the denia of the franchise to [plaintiff-appdlant] and
members of his class.” Id. at 633. In short, because al residents were affected by the outcome of the
elections, all residents were entitled to an equal voice.

Furthermore, the Court stated that thestrict standard of review wasnot affected by thefact the school
boarddid not have“‘ general’ legid ative powers.” Id. The Court explained: “ Our exacting examination isnot
necessitated by the subject of the election; rather, it is required because some resident citizens are permitted
to participate and some are not.” Id. Equal protection is mandated whenever the office exercises normal
functions of government that affect all citizens, such as the appointment of justices and judges.

(b) Cipriano v. City of Houma

In Cipriano, the Court again rejected a stae’'s attempt to limit voting to a select portion of the
electorate. 395 U.S. 701 (1969). Cipriano involved aL ouisianalaw that permitted only property taxpayers
to vote for the approval or issuance of revenue bonds by a municipal utility. The Court first turned to the
proper standard of review, stating that when “a challenged state [law] grants theright to vote. . . to some
otherwise qualified voters and denies it to others, the Court must determine whether the exclusions are
necessary to promote acompelling sate interest.” Id. at 704. And like in Kramer, the Court noted that this
strict standard of review was not effected by the fact that “* the questions schedul ed for the el ection need not
have been submittedto thevoters.’” Id. at 704 (quoti ng Kramer, 395 U.S. at 629). Rather, becauseL ouisiana
submitted the question for an election, the election was required to comport with the requirements of the

Fourteenth Amendment.
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The Court then turned to the State’ s proffered defense, which argued that excluding non-property
owners was permissble in that property owners had a special pecuniary interest in utility revenue bonds
because of the direct correlation between the utility system and property values. Id. at 704. The Court
responded:

Assuming, arguendo, that a State might, in some circumstances, constitutionally limit the

franchiseto qualified voterswho are also ‘ specially interested’ in the election, whether the

statute allegedly so limiting the franchise denies equal protection of the laws to those

otherwise qualified voters who are excluded depends on whether all those excluded are in

fact substantially less interested or affected than those the statute includes.
1d. at 704 (quotations and citations omitted) (emphasis added). Applyingthat principle, the Court found that
“virtually every resident” was affected by the bondsin question, “[i]ndeed, the benefits and burdens of the
bond issue f[€]ll indiscriminately on property owner and nonproperty owner alike.” Id. at 705. So the law
excluded voters “who [were] as substantially affected and directly interested in the matter voted upon as|]
those who [were] permitted to vote.” Id. at 706. Thus, just as in Kramer, the Court concluded the law
“clearly” did not pass strict scrutiny. /d.

() Phoenix v. Kolodziejski

In Phoenix, the Court struck down an Arizonalaw permitting only property taxpayersto vote on the
issuance of general obligation and revenue bonds. 399 U.S. 204. Like in Kramer, the Court held that laws
excluding otherwise qualified citizens from voting are presumptively invalid, id. at 209, and that “[t]he
differences between the interests of property owners and the interests of nonproperty owners [were] not
sufficiently substantial to justify excludingthelatter fromthefranchise.” Id. at 29; see also Hill v. Stone, 421
U.S. 289 (1975) (striking down law permitting only property taxpayersto vote on bond issues).

B. Alaska Cannot Show that the Exclusion of Non-Attorney Citizens from the

Selection of Members of the Judicial Council is Narrowly Tailored to a
Compelling Government Interest.

TheAlaskaJdudicial SelectionPlandeniesnon-attorney Alaskacitizensan egual voteinthe selection

of members of the Alaska Judicial Council. By permitting only members of the Alaska Bar Association to
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vote for a supermgjority of the Board of Governors, which selects three members of the Council, non-
atorneys have been denied equal participation in their representative government. Laws “granting the
franchise to residents on a selective basis always pose the danger of denying some citizens any effective
voicein the governmental affairs which substantially affect their lives.” Kramer, 395 U.S. at 627. Tha is
precisely the effect of the Alaska Judicial Selection Plan. Alaska cannot demonstratethat thisisanarrowly
tailored means of achieving a compelling state interest.

1. The Alaska Judicial Council Affects All Alaskans.

The Alaska Judicial Selection Plan suffers from the same fundamental defects as the laws at issue
in Kramer, Cipriano, and Phoenix. The Plan denies Plaintiffsan equal voice in the selection of their state
judiciary. All Alaska residents have a substantial interest in, and are significantly affected by, the
composition of the Alaskajudiciary. Asthe Supreme Court has stated, “ state court judges possess the power
to‘make’ commonlaw ... [and] have immensepower to shapetheStates' constitutionsaswell.” Republican
Party of Minnesota v. White, 536 U.S. 765, 784 (2002). Judges do not merely affect attorneys, but affect all
Alaskaresidents.

The Alaska supreme court, for example, has the authority to interpret the Alaska constitution and
statutes, which all citizensof Alaskaare subject to. Todd v. State of Alaska, 917 P.2d 674, 677 (Alaska 1996).
The supreme court also is entrusted with the duty and power to ensure compliance with the Alaska
constitution on the part of the other branches of government, so that the court can strike down
unconstitutional activities by the other branches. State of Alaska v. Murtagh, 169 P.3d 602, 609 (Alaska
2007). Finaly, the Alaska supreme court determines that rights and duties of Alaska's citizens under the
constitution and laws of the State. See State, Dept. of Military and Veterans Affairs v. Bowen, 953 P.2d 888,
896 n.12 (Alaska 1998).

Under the Plan the Alaska Bar Association Board of Governorsvotesto select three members of the

Council, which considers all applicantsfor judgeships and hasthe sole power to nominate applicantsfor a
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judicial vacancy. And the Governor is required to choose for appointment one of the Council’ s nominees.
The Governor cannot appoint any person outside of the Council’s nominees. So the Council does not
recommend judges. Rather, it has exclusive authority to nominate judges.

Despite this important role served by the Board and the Council, only Bar members are permitted
to vote for athree-quarters supermgority of the Board of Governors. Therefore, non-attorneys do not have
an equal voice in determining who ther state judges are. Just like in Kramer, Cipriano, and Phoenix, the
class excluded from voting (non-attorneys) are not “substantially less interested or affected than those the
statuteincludes.” Cipriano, 395 U.S. at 704. “ Such unequal application of fundamental rights[is] repugnant
to the basic concept of representative government.” Little Thunder v. South Dakota, 518 F.2d 1253, 1258
(8th Cir. 1975).

Furthermore, that the Board of Governors might serve some other purposesthat relate only to Bar
Association membersdoesnot free Alaskafrom the strict requirements of the Equal Protection Clause. From
the perspective of thevoter, “the harm from unequal treatment isthe same in any election, regardless of the
officials selected.” Hadley, 397 U.S. at 55. As long as the Board of Governors is charged with selecting
Council members, which affects al Alaskans, the election of Board members must comport with the
requirements of the Fourteenth Amendment.

Since Alaska cannot show that attorneys are disproportionately interested in and affected by the
operations of the Alaska Judicial Council, the State cannot show a compelling interest in reserving the
election of the three Attorney Members of the Council to members of the Bar. Furthermore, since Alaska
cannot show that all qualified Alaska citizens are not substantially interested in and affected by the
operations of the Council, which is entrusted with determining who the justices and judges are in Alaska,
the State cannot show that the exclusion of all but Bar members from voting in the selection of the three

Attorney Members of the Council is narrowly tailoredto a compelling state interest.
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2. Non-Attorneys’ Voices Are Not Equal

Unlike in some states with similar systems of judicial selection,” the Plan does not provide for the
direct election of Council membersby AlaskaBar members. Rather, asnoted above, the Board of Governors
aredirectly elected by Bar members, and the Board then selectsthe Attorney Members of the Council. This
structure does not affect the rel evant constitutional analysisbecause* the effectiveness of any citizen’ svoice
ingovernmental affairscan bedetermined only inrelationship to the power of other citizens' votes.” Kramer,
395 U.S. at 627 n.7. Therefore, the relevant question here is the effectiveness of an attorney’s voice
compared to that of a non-attorney’s voice.

Whilethe particularities of the Plan might make attorneys’ voices indirect, their influence remains
unequal because it is substantially greater than the voices of non-attorneys. As Kramer explained:

[1Tf school board members are appointed by the mayor, the district residents may effect a

change in the board's membership or policies through their votes for the mayor. Each

resident's formal influence is perhaps indirect, but it is equal to that of other residents.

However, when the school board positions are filled by election and some otherwise

qualified city electors are precluded from voting, the excluded residents, when compared

to the franchised residents, no longer have an effective voice in school affairs.

Id. (citation omitted). Stated differently, while indirect voter influence is permissible, unequal voter
influence is not.

If members of the Council areto be appointed, the appointment must be done by an official who is
“elected consistent with the commands of the Equal Protection Clause.” Id. at 629. This ensuresthat while
avoter's influence might be indirect, it remains equal. The election of the Board of Governors does not
comply with the Equal Protection Clause because only attorneys are permitted to vote. /d. at 628

(“Legidation which delegates decision making to bodies elected by only a portion of those eligible to vote

for the legislature can cause unfar representation.”). Thus, on its face the Alaska Judicial Sdection Plan

% For example, Missouri has a similar process as Alaska for nominating and appointing appellate
judges. But unlike Alaska, which provides that the Board of Governors appoints attorney members to the
Council, in Missouri attorney members of the nomination commission are directly elected by the members
of the Missouri bar. Mo. Const. Art. V, § 25(d).
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suffers from the fundamental defect of unequal voter influence. Indeed, non-attorneys are excluded from
having any effective voice, direct or indirect, in the selection of the three Attorney Members of the Council.
Asaresult, non-attorneys are not fairly represented on the Council and are denied equal participationinthe
selection of the Alaskajudiciary.

Therefore, itisirrelevant that Alaskalawyers el ect Board of Governors memberswho sel ect Council
members, rather than attorneys directly electing Council members. Both systems contain the fatal flaw of
unequal voter influence. If Alaskais to permit attorneys to vote for the officials charged with appointing
Council members, theelection must beopento all qualified voters. Absent that, theel ected Council members

must be disqualified from participating.

C. The Selection of Council Members Does Not Qualify as a “Special Purpose”
Election.
1. The Franchise May Be Limited When the Government Entity Has a

Special Limited Purpose and Disproportionately Affects a Specific Group.
In anarrow line of cases, the Supreme Court has recognized a “significant exception” where the
selection of government officials can be restricted to a certain group of qualified citizens. Ball v. James, 451
U.S. 355, 360 (1981). An election may be restricted to a specific group of voters, while excluding other
qualified citizens, when the official or government entity elected has a “special limited purpose” and its
activitieshave a“ disproportionate effect” on the specific group. Salyer Land Co. v. Tulare Lake Basin Water
Storage Dist.,410U.S.719, 727-28 (1973).® The el ection of Board of Governors members and the selection

of Council members does not fall under this exception.

® A matter of terminology needs be addressed here. In Sayler, as wel as other cases, the Court
employstheterm*“ oneperson, onevaote” to encompassthe Equal Protection Clause’ s protection against both
vote dilution, i.e. disproportionate districts, and vote denial, i.e. excluding a class of voters from the
franchise. Whileinits purest sense “one person, one vote’ refersonly to protection against vote dilution, it
is commonly used by the Court in describing the general fundamental right to vote protected by the Equal
Protection Clause.
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The duties of certain government officials and entities may be “so far removed and so
disproportionately affect different groupsthat a popular electionin compliance with [the Equal Protection
Clause] might not berequired.” Hadley, 397 U.S. at 56. But this exception does not apply in situationswhere
theofficial or entity exercisesgeneral government power and performsavital government function. /d.; Ball,
451 U.S. at 366. To fall under this special limited purpose exception, the government entity, in this case the
Alaska Judicia Council, must serve a peculiarly narrow function and the members of the Alaska Bar
Association must be shown to have a special relationship with that function. 7d. at 357.

A government entity hasanarrow function that qualifiesfor the* special limited purpose” exception
when it does not administer normal functions of government, has merely anominal public character, and its
duties are not atraditional element of governmental sovereignty such that it must answer to the people asa
whole. /d. at 366-68. Thus, when the entity has aspecial limited purpose that only affects a certain group of
citizens, thentheelection of that entity may be limited to those so disproportionately affected and interested.
The aspect of the limited purpose of the government entity that justifies the restriction is “the
disproportionate relationship the [entity’ s] functions bear to the specific class of people whom the system
makes eligible to vote.” Id. at 370. The question is “whether the effect of the entity’s operations . . . [ig]
disproportionately greater than the effect on those seeking the vote.” Id. at 371. Not only must the effect of
the Council’ s operations on the members of the Alaska Bar Association be disproportionatdy greater than
upon the Plaintiffs and all other qudified voters, id., but Plaintiffs must be “in fact substantially less
interested or affected” than the bar members, Cipriano, 395 U.S. at 704.

2. The Limited Purpose Election is Valid in Only Exceptional Cases

The facts in this case involving the Alaska Judicial Selection Plan differ substantially and

significantly from the caseswhere the Supreme Court has upheld arestriction of the vote to a certain group

of citizens while excduding everyone else.
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Salyer Land Co. v. Tulare Lake Basin Water Storage District upheld a law permitting only
landowners to vote for the board of awater district because (a) the district’s sole purpose was to acquire,
store, and distribute water for farming inthe district; (b) it provided no* general public” services; and (c) the
district’ s* actionsdisproportionately affect[ed] landowners’ asall of the cogsfor thedistrict’ sprojectswere
assessed against them.* 410 U.S. at 728-29. Relevant here is how Sayler distinguished Kramer, Cipriano,
and Phoenix by pointingout that in those casesthe limited group permitted to vote wasnot disproportionaly
affected by the outcome of the election. Id. at 726-29. Thus, under Sayler, when the functions and powers
of the government entity are so far removed from norma government and so disproportionately affect a
specific group, a popular election might not be required.

Similarly, Ball v. James upheld an Arizona law that limited the right to vote in board elections for
apower district to only landowners. 451 U.S. at 355-56. Furthermore, thelaw accorded weight to each vote
in proportion totheamount of land owned by the eligiblevoter. /d. The Court stated theissue aswhether “the
peculiarly narrow function of thislocal governmental body and the special relationship of one class of
citizensto that body releases it from the strict demands of the one-person, one vote principle of the Equal
Protection Clause of the Fourteenth Amendment.” /d. at 357. The Court found in the affirmative, as the
district was “essentially [a] business enterprise[], created by and chiefly benefitting a specific group of
landowners.” Id. at 368.

Thus, under Ball, arestricted dectionis constitutional when the government entity or office hasa
peculiarly narrow function and has a special relationshi p with those allowed to vote. In finding that the facts
beforeit satisfied these requirements, the Court in Ball rested its conclusion on the following premises: (@)

the district had only a “nominal public character,” id. at 368, (b) “the provision of electricity is not a

* The Court also took note of the fact that while limiting voting to property owners, the law did not
require that the voters be residents. This demonstrated that the election in question focused purely on the
“land benefitted, rather than the people [sic] as such.” Sayler, 410 U.S. at 729-30.
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traditional element of governmental sovereignty,” id., and (c) thedistrict had a“disproportionaterel ationship
.. . to the specific class of people whom the system ma[de] eligible to vote,” id. at 370.

3. The Selection of Members of the Alaska Judicial Council Does Not
Qualify as a Special Limited Purpose Situation.

Here, Alaska cannot show that the functions of the Alaska Judicial Council are “so far removed”
from the normal functions of government and serve such a “peculiarly narrow function” to satisfy the
exception to the demands of the Equal Protection Clause. The Members of the Alaska Judicial Council are
given the power to select nomineestofill vacant positionson Alaska' s courts, including the supreme court.
The Governor must select one of the nominees, so that the Council decides who will st in justice over the
citizensof Alaska. Thenomination of justicesand judgesis atraditional function of government. The Alaska
Judicial Council has the power and duty to determine the composition of thethird branch of governmentin
the State of Alaska. See Alaska Cong. art. 1V, 85, 8. 71. The Council does not have a “nominal” public
character and the nomination and appointment justices and judgesis atraditional governmental function.

Furthermore, Alaska cannot show that the functions of the Council “so disproportionately affect”
the members of the Alaska Bar so that they have a “ special relationship” with the Council to satisfy the
requirements of the limited purpose exception. While the members of the AlaskaBar Associ ation may have
different interestsin who the justicesand judges arein Alaska, thisinterest in not substantially greater than
the interest of al citizens of Alaska. See Kolodziejski, 399 U.S. at 212. Plaintiffs are subject to the
jurisdiction and decisions of the justices and judges of Alaska' s courts. Plaintiffs are subject to the laws
and constitution of the State of Alaska, which is interpreted and applied by the justices and judges of
Alaska' s courts. Plaintiffs are legitimately interested in the composition of the third branch of their own

government. The sel ection and nomination of justicesand judgessubstantially affectsall of Alaska’ scitizens.
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Therefore, the narrow Equal Protection exception described in Sayler and Ball has no application
to the selection of members of the Alaska Judicial Council, which is instead governed by the strict Equal
Protection review mandated by Kramer-.

D. Recent Challenges Are Distinguishable and Not in Keeping with Supreme Court
Precedent.

Nonethel ess, two district courtshave erroneously reachedacontrary result. African-American Voting
Rights Legal Defense Fund, Inc. v. Missouri, 994 F. Supp. 1105 (E.D. Mo. 1997) (“4AAVRLDF"),® involved
a multi-faceted challenge to Missouri’s judicial selection plan® brought by African-American plaintiffs.
While AAVRLDF focused mostly on the Voting Rights Act and claims of racial discrimination under the
Fourteenth Amendment, the court did engage in a brief discussion of the claims made in the present case.
Without citation to any authority, 44 VRLDF asserted that the Missouri Plan did not abridgethe chalengers
fundamental right to vote because unlike “an election for a legislator” “the election of lawyers to
commissions is not an election of general interest.” Id. at 1128.” In afootnote A4 VRLDF aso stated that
electing Commissioners “representsa‘ special unit with narrow functions' exception to the equal protection
one man, one voterule.” Id. at 1128 n. 49 (citations omitted).

Both of these statements are in contravention of Supreme Court precedent. Kramer specifically
rejected any notion that the Equal Protection Clause applied only to the election of legislators. 395 U.S. at
629. And to the extent an election of “ general interest” isrequired, the selection of Council members would
qualify asall citizensare affected by the Council’ swork. The narrow exception arising from Sayler and Ball

is only applicable when the an elected entity is “far removed” from normal governmental activities and

® The Eighth Circuit Court of Appeals affirmed in an unpublished per curium decision. 44 VRLDF
v. Missouri, 133F.3d 921 (Table) (1998). Unpublished decisionsinthe Eighth Circuit issued prior to January
1, 2007, are not precedential. 8th Cir. R. 32.1A.

® See supra note 2.

" While the Court refused to apply strict scrutiny becauseit did not believe afundamental right was
implicated, it nonetheless applied rational basis scrutiny. A4VRLDF, 994 F. Supp. at 1128.
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disproportionally affects the class permitted to vote. Ball, 451 U.S. at 363. Nether of these requirements
exist in the AlaskaJudicial Selection Plan.

In Bradley v. Work, 916 F. Supp. 1446 (S.D. Ind. 1996), adistrict court reached the same erroneous
conclusion as the court in AAVRLDF. Bradley involved a challenge to the Indianajudicial selection plan,
whichismaterially similar tothat usedin Missouri and Alaska. Like AAVRLDF, Bradley primarily dealt with
issuesof racid discrimination. However, in addressing the rel evant question presented inthis case, thecourt

i

held that the election of membersto ajudicid nomination commission qualified for the** special unit with
narrow functions'” exception to the Fourteenth Amendment. /d. at 1457 (citing Ball, 451 U.S. at 361-62).
As described above, however, Ball offers no support for thisconclusion.

Furthermore, subsequent to both AAVRLDF and Bradley, the Supreme Court has reiterated the
limited reach of the exceptiondescribed in Ball and Sayler. Rice v. Cayetano, 528 U.S. 495(2000), involved
aFifteenth Amendment challengeto aHawaii law permitting only personswith ancestry qualifying themas
“Hawaiians’ and “Native Hawaiians,” as defined by statute, to vote for members of the Office of Hawaiian
Affairs(“OHA"). The OHA wasestablished for “[t]he betterment of conditionsof native Hawaiians. . . [and)]
Hawaiians.” Id. at 508 (quoting Haw. Rev. Stat. 8 10-3 (1993)). To this end the OHA was charged with
devel oping and coordinating programsand activitiesfor Hawaiiansand Native Hawaiians and administering
any money appropriated to it for the benefit of Hawaiians and Native Hawaiians. Id. at 509.

Relevant hereisthe Court’ sresponseto Hawaii’ sargument that the special purposedistrict exception
recognized in the Fourteenth Amendment should apply in the Fifteenth Amendment context aswell:

Hawaii further contends that the limited voting franchise is sugtainable under a series of

cases holding that therul e of one person, one vote does not pertain to certain special purpose

districts such aswater or irrigation districts. See Ball v. James, 451 U.S. 355 (1981); Salyer

Land Co. v. Tulare Lake Basin Water Storage Dist., 410 U.S. 719 (1973). Just as the

Mancari argument would have involved asignificant extension or new application of that

case, S0 too it is far from clear that the Salyer line of cases would be at all applicable to

statewide elections for an agency with the powers and responsibilities of OHA.

Id. at 522 (emphasis added).
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Similarly, “water or irrigation district[]” caseslike Ball and Sayler have noapplication tothe Alaska
Judicial Selection Plan. The Council is a statewide agency charged with nominating judges to courts of
Alaska. And the Council’ saffect has no geographic or demographiclimitation, but instead affectsall Alaska
residents on an equal basis.

E. Conclusion

Unfortunately, whileall citizensareequally affected by the Council they are not equally represented.
BecausePlaintiffs’ Fourteenth Amendment right to equal participationinthe selectionof their statejudiciary
hasbeen abridged, Plaintiffshave astronglikelihood of success on the merits. The government cannot show
that the restriction of the el ection of the Board of Governors of the Alaska Bar Association to bar members,
when the Board is given the power to appoint the three Attorney Member of the Alaska Judicial Council,
which entity determines the composition of the Alaska judiciary, is narrowly tailored to a compelling
government interest. Nor doesthe sel ection of the Council membersqualify for the“ special limited purpose’
exception, because the Council performs anormal function of government, does not have a merely nominal
publiccharacter, and doesnot disproportionately affect themembersof the AlaskaBar Association compared
to therest of Alaska s citizens, including Plantiffs. Therefore, the Alaska Judicial Selection Plan violates
Paintiffs Equal Protection rights.

II. Plaintiffs Have Demonstrated Irreparable Harm.

Asset out in the Verified Complaint, 1 32-39, the Council is currently considering applicationsfor
avacancy onthe Alaska Supreme Court. The Council has not yet announced the date for the public hearing
and vote to determine what candidates it will nominate. But the Council is currently reviewing the
applicationsand proceedingto narrow thefield or most qualified candidates. Themeeting could be scheduled
anytime within the 90 days before November 2, 2009. Alaska Stat. § 22.05.080. Following the meeting, the

Council will then send the exclusive list of nomineesto the Governor. So absent the requested preliminary
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relief, applicationswill bereviewed and astate supremecourt justicewill be chosen without Plaintiffshaving
an equd voice in the process, which equal voiceis mandated by the Fourteenth Amendment.
1I1. The Balance of Harms Tips Decidedly in Favor of Plaintiffs.

A preliminary injunction will not harm Defendants or the State because the Council may continue
to function in the absenceof thethree Attorney Members. Those members constitutionally appointed by the
Governor or placed ex-officio may continuethe process of nominating candidates. In order to do so, however,
this Court must enjoin the four remaining member from observing the four or more concurrence requirement
under Alaska Const. art. IV, § 8, because it is not severable from the unconstitutional sections described
above. Absent thisrelief, the Council would be required to act unanimoudly.

Iv. An Injunction Is in the Public Interest.

Enjoining the participation of the Council members unconstitutionally sel ected by only members of
the Alaska Bar will benefit the public interest asall citizenswill be accorded an equal voicein the selection
of their state judiciary. “ The effectiveness of any citizen’ svoice in governmental affairs can be determined
only in relationship to the power of other citizen svotes.” Kramer, 395 U.S. at 627 n.7. Enjoining the other
four members from observing the four vote requirement will permit the nomination process to continue
without the Attorney Members. A preliminary injunction will ensure that the current vacancy on the Alaska
Supreme Court is filled through the equal participation of all citizensin a constitutional manner.

Plaintiffsdo not challengethe constitutionality of requiring acertain number of Bar memberson the
Council. Neither do Plaintiffs challenge the constitutionality of permitting only attorneys to vote for the
members of the Board of Governors of the Alaska Bar. But, because of the power exercised by the Alaska
Judicial Council, the selection of its members cannot be given to the Board of Governors because of how the

Board is el ected.
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Conclusion

Accordingly, thisCourt should enjoin Defendants Cannon, Fitzgerald, and Menendez, the Attorney
Members of the Alaska Judicial Council, from exercising any powers under Alaska Const. art. IV, 88 5 and
8, and Alaska Stat. § 22.05.080 and from taking part in the deliberations and voting for nomineesto fill the
current impending vacancy created by the retirement of Justice Robert L. Eastaugh.

Furthermore, this Court shoul d enjoin Defendantsthe Chief Justice, Clarke, Thompkins-Miller, and
Williams, the remaining four members of the Alaska Judicial Council, from observing the requirement that
they act by the concurrence of four or more members under Alaska Const. art. 1V, § 8, so that they may
proceed with the nomination procedure acting by majority vote.

Dated: July 2, 20009.
Respectfully submitted,

Kenneth P. Jacobus James Bopp, Jr.

KENNETH P. Jacosus, P.C. Joseph A. Vanderhul st

310 K Street, Suite 200 JaMES MADISON CENTER FOR FREE SPEECH
Anchorage, Alaska 99501-2064 1 South Sixth Street

Telephone: 907.277.3333 Terre Haute, Indiana 47807

Facsimile: 907.278.4848 Telephone: 812.232.2434

Local Counsel for Plaintiffs Facsimile: 812.235.3685

Lead Counsel for Plaintiffs
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CERTIFICATE OF SERVICE

The undersigned hereby certifies that a true and accurate copy of the foregoing Plaintiffs Mation
to Consolidate will be served upon the following with the complaint and summons on July 2, 2009:

Chief Jusgtice Walter Carpeneti
Alaska Judicid Coundil

1029 W. Third Ave., Suite 201
Anchorage, AK 99501

James H. Cannon

Alaska Judicid Council

1029 W. Third Ave., Suite 201
Anchorage, AK 99501

Kevin Fitzgerald

Alaska Judicid Council

1029 W. Third Ave., Suite 201
Anchorage, AK 99501

L ouis James M enendez
Alaska Judicid Council

1029 W. Third Ave., Suite 201
Anchorage, AK 99501

William F. Clarke

Alaska Judicid Coundil

1029 W. Third Ave., Suite 201
Anchorage, AK 99501

Kathleen Thompkins-Miller
Alaska Judicid Coundil

1029 W. Third Ave., Suite 201
Anchorage, AK 99501

ChristenaWilliams

Alaska Judicid Council

1029 W. Third Ave., Suite 201
Anchorage, AK 99501

The following person was served by certified mail on July 2, 2009:

Attorney General Daniel S. Sullivan
Office of the Attorney General

P.O. Box 110300

Juneau, AK 99811-0300
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Office of the Attorney Genera
1031 W. 4th Avenue, Suite 200
Anchorage, AK 99501-1994

Kenneth P. Jacobus
Local Counsel for Plaintiffs
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